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‘Doer Sirs o Opinion,ﬂb. 0-&517

" letter received from General C

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN '

Ronorable Georéa H. Cheprerd .
comptroller of .Public Accounts
Austin, Texas

e

Ret Platrivuy

: wa are in recelpt of your loetter of In
relating to the abdove matter, are returning hsrew

your latter.‘

"An attempt t equal v proyfite the fund emong
giseg the following

*1.: - ect td an-eéual pro-'
ration emony se ? It 4t 13,'when shall

Aformation in answering this quese

tion\you\art ef¥ised -that the ¥ey 31, 1942 balance
in the\fund wés 912,511.74, There will be very
little Ixeoso to the fund between now and Octobder,

when the 1942 ad vzlorez tax payrents will begin

to come 1n, The paymsnts from the funé in ey wexre
267,71.3.95. Tack asucceedinz month the payments

v1ll decline in keeplng with the docline in the
nunbter of pensionors., It is our estimate that at
the end of October, but before any of the new year 8
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Honorable George N, Shepperd, Pago 2

taxes are Geposited to tte funé there will be a
balance of epnroxiuately .721 000,60 In tha fund,™

. You also quote from & report made by tha State

Auditor éated February 28, 1942, which indicates thet in the

last ten yoars epprozinately 31,124,987.02 have been spent

in raintalning homes for COnfederate ren and women which sum

does not include an annuael aedministration expense of the

comptroller'a Department in an epproximate emount of 57,000,00
2 year. You edvise that it has been suggesnted that the sur-

plus in the Confederate Pension Fund be used to repay the last
rentioned amounts._ .

For the purpoae or this oyinion we need consider

only the rollowing provisions of the Gonstitution and statu-
tory laws: , )

- Artiole IAI, oeotion 51, of: the Gonstitution or
Texas, providas as rollows: . ,

eThe Legislature shall heve no power to make
any grant or authorize the making of eny grant
of public moneys to sny individuel, association
of individuals, municipal or other corporstions
vhatsoever; provided, however, the leglslature may -
grant aid to indigent and disadled Confederete. 20l-
diers and seilors urder such rerulations and linie

- tations £s may be deered by the lesislature 83 eX-

. pedient, enc to thedir vidows in 1lpcigent eiroum-
‘stances uncer such remlstlons snd linltetions as
rey be ceered by the Lecislature as exnedialil « o
« « &8nd 8lso grant Tor the thablistuﬂnt end malne
tepance of a home for said soldlers and sallors, '
their wives end widows ané worcp vho sided in the

““Confederacy, under. sych resulations and-liritations -
a8 rey te provided for by law; provided the Legls~
lature reay provide for husbﬂnu cnd wife to0 rexein -
together in the hore, There iz hereby levled in
additioq tc all other tazes herctofore permitied
by the Constitution of Texas, 2 “tate ad valoren.
tax on property of seven (‘.07) ccnts on the oas :
hunéred {7100} dollers valuztion for the purpose -
of orcating 8 speclial fund for the paymsnt of pen-
sions for cervices in the Confederate arnmy and navy,
frontier oryanizauionu and tho nilitia of tho “tate
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of Taexas, and for the wldows of such soldlers serve
ing in said arwies, nevies, organizations or mili-

« v tla; provided thet the Legislature may reduce tke
tax rade herein levied, and provided further, that
the provislons of this section shall not be con-
strued £o apg to orevent the grant of aid in cases
of publio calamity. (Underscoring ours}

Article 6221, v, A. C. 9oy providea as rollows:

‘®Cn tha lst day'or eaoh.oalendar month the

Comptroller tshell pay to.each married veterasn who
. ¥ 11v1ng with his wife, a penslon of Fifty Dol-
lars (350.00) per month .for as long as they both
nmey live, and efter the death of either party,
‘then the sald veteran or hls widow still living
"shall only &raw an anount equal ‘' to other veteraas
or their widows.. To each veteran now unmarried

. or & widower or widow who 'is drewing a pension or
wkose epplication mey be hereafter approved, -shsll
be pald the sum of Twenty-Tfive Dollars ($25.00)
per month for each veor, and the remainder of said
" pension fund {after . reinbursin° the. General Revenue

- Zund for any advancement therotofore rade to the
Pension Fund) shall bo equsll orated srong 81l
of ‘said pensioners whose: olaims to pensiocns have
been ostabllished .and filed. 41l pensions shall be-
gln on tho firast dey of the calendar month follow-

ing the approval of the applioation. (Underocor-
" ing ours) o _ : _ .

. Ve havo been unoble to rind any authorities which
epecitibally relate to your questions and are therefore rele~
gated to a oconsideration of the general construstions plaoeo
on ponsion lews and to an 1nterpretatiou of the ststutes and
constitud 1onal provisions applyxng to our’ particular prodblems,

_ Ve ¢1nd the’ genoral coustruotion Dlaced Qn penaion
Asvs. to b3 as followgynes 7 ™ .

. "The unquestionoa rule is that e pension
grented by public authorities 13 not & contracte~
ual obliration bubt a gratultous allowance, Iin the
_continuence of which the pensioner has no vested
rights: and that a pension is accordiuarly termia-

ie at the will of the grantor, eilther in whole or '~
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in part'" 21 R. C, Iwc. Cectlion 7, page 2[]-2' et -
geg. See slso 32 T. J. DD. 769 et seq.: 54 A. L.
Re PDe 943 €% sec., Chslk v. Darden, 47 Tex. 438.

Ve obsorve that the oonstitutional provision re-

lating to Confederate pensions above does not oontain any

.specific language controlling the distribution of the fund
gollected thereunder dbut speoclfically says that "the legis~
lature may grant aid. « ., under such regulations and lini-
tations es may be deered as expedient™, In pursuence to the
above constitutional asuthority the Leglislature enaoted Arti-
ele 6221, V., A, €, 8., which contains the only provisions
now on the statutes setting forth definite direcotions for
-paying such pensions, Article 6221, as sbove set out, pro-
vides thst each married veteran shall receive Fifty Dollars
per nponth and each unmarried veteran, widower or widow, ghall
be peid the. sum of Twenty-five Dollars pex month and then
states "the remainder of saeld pension funds . . shall be
equally proreted enong all of sald psnsloners whose cleins
to pensions have been established end filed"“., This last

- 497

quoted clause does not stipulate whether such remainder shall -

be equally prorated to married end unmarried veterans or
widows alike; when such proration should be celeulated or
nade; or whether or not the claims of deceased pensionera
should be oonsidered in such proration.-

The genaval rule &s to indefinite provisions of
stetutes 1s that such portions are unentorceahla as is showm’

. by the rollowing quotetion:

"An act of the legialatnre, to have the force
and effect of & law, must be intelligzidly expressed.
Yhere the terms of ean sot are oo vaguc as to convey

"no definite reaning to those whose duty it is to
- execute it, ministerially or judiclelly, it 1s in-
‘opérstive.” 59 Corpus Juris, pp. 691 et seq. Tee

@lso 25 R. C. Le DD, 810 et c'eq and authorities :
there coited.

The authorities irdicate thst such unenforosable

provisions nay te soparated and rerainiﬂb portions of the stat-
ute enforced. .

nilthoush an ecd 13 open tq the oriticism
- of indefinitcness gné uncertainbty as to sone of
- 1ts provislons, such -fasct will not render 1t.vold



g . UL LT Y

paine Wprahenss s il s 1. 14 s g Aty

v P S

WAL 4 e

"Confederate Pension Fumd is not subject to proratlon smong
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'Bonorable Géorga H. Sheppard, Pege §

for uncertainty in its more essentiel provisions
s0 long as they ere c¢apable of eaiorcerent, or
in so far as the other provislons of the sct ere
cloar and dsfinite.™ 59 Corpus Juris. pp. 604,

See also 25 1.C.L. pn. 811 et seq. and eunthori-
ties oited. ‘ .

: Pensions sucih &8 those under disoussion are gratule
tous allowances waioh sbould be definitsly provided for by
statutoe. ' Vhen we obierve how indefinite is the lenguaze in
Artiocle 6221 V. A. C.S. which refers to any remel ndor in the
Confcderate Fension fund, we ¢annot escape the conolusion

- that such lanzuage must rall -altaough the othey portions of
this statute are derinite and th&ratore enrorceable.

You are therefore advised that tho surplus in tha

said pensioners end that 1% la our opinion that ro payments
may be made from seid fund except those specifically sct out
in the statutes rolating thereto. This answer precludes the

necessity for a renly to ynur other questions.

| 7 Yburs very truly
Lol R .A.*r"oazx:r G”'I\"E‘.RAL OF TEXAS

Tred ¥, Ferbelin
o Asaistant
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